
Lesson 3: Amounts Subject to Chapter 3 Withholding – Withholding Agents

Hello and welcome back to our lesson on amounts subject to chapter 3 withholding.  In our last

lesson, we talked about backup withholding under section 3406 and Form 1099 reporting under

chapter 61.  We learned what backup withholding is, to what amounts it applies, and to whom

it applies.  In this lesson, we will follow the same outline in learning all about amounts subject

to chapter 3 withholding.  Let’s start right away.

By now you probably have a good sense of what chapter 3 withholding is.  We talked about it a

number of times through this course, but here we will break it down just a bit more for you.

First, let’s refresh your memory of what it is.  Chapter 3 withholding applies to amounts of U.S.

source fixed, determinable annual, or periodical income paid by a withholding agent to a

non-U.S. person. Remember, we call this FDAP income.  Let’s break down each part of this

sentence.

So, what is a withholding agent?  A withholding agent can be a U.S. or non-U.S. person and must

have control, receipt, custody, disposal, or payment of an amount subject to chapter 3

withholding – or U.S. source FDAP income.  Now, a withholding agent can be an individual,

corporation, partnership, trust, association, nominee, or any other entity – including a non-U.S.

intermediary, a non-U.S. partnership, or U.S. branch of certain non-U.S. banks and insurance

companies.

There are two interesting things about a withholding agent.  One is that it doesn’t matter

whether or not the withholding agent has a requirement to withhold under chapter 3.  A

withholding agent is still a withholding agent even when there is nothing to withhold.  We will

talk more about this in a bit, but there are some amounts that are exempt from chapter 3

withholding that may still need to be reported by the withholding agent.  The second is that

there may be more than one withholding agent for a single payment.  What happens then?

Well, even if there are, let’s say, three persons that are withholding agents for one single



payment, the full tax is required to be withheld only one time.  Generally, the U.S. person who

pays an amount subject to chapter 3 withholding is the person responsible for the withholding.

There are other scenarios though, where a different withholding agent may be required to

withhold.  I know you are not surprised to hear this.  One example is where a nonqualified

intermediary or NQI knows or has reason to know that the full amount of chapter 3 withholding

was not withheld by the person from whom it receives a payment.  In that case, the NQI is

required to do the withholding, because it then falls within the definition of a withholding

agent.  To take this one step further, Qualified Intermediaries or QIs, and non-U.S. withholding

trusts and partnerships are required to be withholding agents in accordance with the terms of

their withholding agreement with the IRS.  Remember we talked about this in the last module?

These are entities that choose to be compliant with U.S. rules and enter into a compliance

agreement with the IRS to carry out this function.

Now, who is subject to chapter 3 withholding?  Well, generally, non-U.S. persons receiving U.S.

source FDAP income are subject to chapter 3 withholding.  There are some non-U.S. persons

who are exempt from withholding – such as governments, central banks of issue, or even

certain international organizations.  We talked about these folks in a prior module on exempt

entities.  Also, U.S. persons are not subject to chapter 3 withholding.  I know you remember that

you determine the status of a payee by the withholding certificate provided, the Forms W-8 and

W-9.

Well, this is a great place to pause, now that we know a bit more about withholding agents,

their function, and who is subject to chapter 3 withholding.  In our next lesson, we will move on

to refresh you on the amounts subject to chapter 3 withholding.  See you then!


