
Lesson 12: Forms 1099 and 1042-S Penalties.  Failure to File Correct Information Returns by

the Due Date.

Hello and welcome back to our lesson where we will talk a bit more generally about the

penalties that apply Forms 1042 and 1042-S, while incorporating the rules for Form 1099, since

they are based on the same rules.  Payors that do not file a correct and complete Form 1042,

945, Form 1042-S or 1099 with the IRS on time or if they do not provide correct and complete

Forms 1042-S or 1099 to the recipient on time, then the payor may be subject to penalties.

The first penalty we will talk about and the one we will focus on in this lesson is called the

failure to file correct information returns by the due date.  If a payor or withholding agent fails

to file a correct information return by the due date and cannot show reasonable cause, then it

may be subject to a penalty if it does any of the following:

● fails to file on time,

● fails to file the information return

● fails to include all information required to be shown on the information return, or

● The form was filed on paper, but was required to be filed electronically - think about the

threshold requirements and the increasing obligation to file electronically,

● The substitute form used does not meet the IRS requirements for a valid substitute form

(remember we mentioned the IRS publications with specifications for a valid substitute

form),

● The form includes an incorrect information such as an incorrect TIN, name or dollar

amount, for example.

● If the form is filed on paper, the form is not in a machine-readable format and the

applicable revenue procedures required that it be in a machine-readable paper form.

This may again be an invalid substitute form.

This pretty much means that the filer did not follow the filing requirements set forth by the IRS.

For payors that are required to file Forms 1042-S and/or 1099 electronically, but failed to do so,

and they do not have an approved waiver, then the withholding agent or payor is treated as not



filing the forms and penalties will apply unless the payors establish reasonable cause for its

failure to file.  There are specific procedures for establishing reasonable cause that we discussed

in a prior lesson and will discuss further in later lessons.  For now, we wanted you to know that

there is a chance for the payor to abate these penalties.  It is also important to note that when

we talk about reasonable cause, we highlight that if a payor or withholding agent must be able

to demonstrate that the failure was due to an event beyond the control of the payor or due to

significant mitigating factors and not due to willful neglect!  The payor or withholding agent

must also be able to show that it acted in a responsible manner and took steps to avoid the

failure.

Another aspect of getting penalties abated is to demonstrate that the error was an

inconsequential error or the omission is not considered a failure to include correct information.

Here, an inconsequential error or omission is one that does not prevent or hinder the IRS from

processing the return, from correlating the information required to be shown on the return with

the information shown on the return of the payee, or from otherwise putting the return to its

intended use.  Errors and omissions that are never inconsequential are those related to a TIN, a

payee’s surname or last name, and any money amount, except for those with respect to the safe

harbor for de minimis dollar amount errors.  There is much we can discuss about reasonable

cause and will go into greater detail in a laer course.  For now, you should know that penalties

can be abated in certain circumstances.  We have talked about penalties, now let’s take a look at

the penalty rates.

Now, for both Forms 1099 and 1042-S, the amount of the penalty is based on when the payor or

withholding agent files the correct information return.  As a quick example of how steep the

penalties can get, here are the penalties as of 2020.  These penalty amounts change from year

to year, so they may be different as of the date you listen to this lesson.



As of 2020, the penalty for each Form 1099 or Form 1042-S is:

- $50 per information return if the payor correctly files within 30 days, by March 30 if the

due date is February 28, with a maximum penalty of $565,000 per year.

- $110 per information return if the payor correctly files more than 30 days after the due

date but by August 1, with a maximum penalty of $1,696,000 per year.

- $280 per information return if the payor files after August 1, or if it does not file

required information returns, with a maximum penalty of $3,392,000.

Wow, those penalties can creep up to be pretty high!  It is important to note here, that small

businesses do have lower maximum penalties.  A small business is a business that has an

average annual gross receipts of $5 million or less for the most recent three tax years, or for the

period of existence, if shorter.  This ends before the calendar year in which the Forms 1042-S or

1099 are due.

Now, these penalties for failure to file an information return with the IRS differ from those

related to furnishing an information return to an income recipient.  There are a whole other set

of penalties related to furnishing information returns to income recipients.  We will discuss

those in our next lesson.  See you then!


