
Introduction to the Form 8233

Hello and welcome back to lesson 7 where we will begin our walkthrough of our first form used 

by a non-U.S. person that is not in the W-8 series.  This is the Form 8233, titled, Exemption From 

Withholding on Compensation for Independent (and Certain Dependent) Personal Services of a 

Nonresident Alien Individual.   In other words, this is the form that non-U.S. individuals or 

humans will use to claim a reduced rate of withholding pursuant to a treaty article for certain 

personal services income.  As you may have noticed, this form is for individuals and not entities, 

which makes sense since we are talking about personal services.

First, let’s talk briefly about the purpose of the form and who should provide it.  You already 

remember that under chapter 3, non-U.S. persons are subject to 30 percent U.S. withholding tax 

on U.S. source fixed, determinable annual, or periodical income.  This type of income includes 

compensation for personal services and more.  Individuals receiving compensation for personal 

services that wish to request a reduced rate of withholding must use a Form 8233 to do so and 

not a Form W-8BEN.  For more information on Forms W-8BEN, please refer to our lesson which 

walks through that form.

Individuals must complete a separate Form 8233 for each tax year, for each withholding agent, 

and for each type of income.  Yes, you heard that correctly.  A Form 8233 expires at the end of 

each year – and that year begins on the sign date of the form.  So, if an individual signs Form 

8233 on April 1, 2020, then that form will remain reliable, unless a change in circumstances 

causes it to be unreliable or incorrect, until March 31, 2021.  Also, and this is not unusual, the 

individual must provide a Form 8233 to each withholding agent from which it receives 

payments for personal services.  Finally, the individual must provide a Form 8233 for each type 

of income that the form covers.  This could be dependent personal services, independent 

personal services, or even scholarship income.  Let’s look at a quick example.  Assume a

non-U.S. individual is primarily present in the United States as a professor at University A, but is 

also invited on occasion to lecture at other educational institutions, University X and University 

Y. These lectures are not connected with teaching obligations at University A.  Instead, the 

lectures at University X and University Y are in the nature of self-employment.  As such, and in



order to claim tax treaty benefits, for each tax year, the professor must complete and provide a

separate Form 8233 to University X and University Y as withholding agents.

Now, there is one exception here.  Individuals may use one Form 8233 to claim a tax treaty

withholding exemption for both compensation for personal services, compensatory scholarship

or fellowship income, and noncompensatory scholarship or fellowship income received from

the same withholding agent.

Let’s talk about what each of those types of income really are.

First, what is compensation for dependent personal services?  These are services performed as

an employee in the United States by a non-U.S. person.  Dependent personal services include

compensatory scholarship or fellowship income.   This includes compensation for services such

as wages, salaries, fees, bonuses, commissions, and similar designations paid to an employee.

Compensatory scholarship or fellowship income generally is compensatory to the extent that it

represents payment for past, present or future services.  An example of this might be for

teaching or research services.  These services are performed by non-U.S. persons as employees.

Performing these services may be a condition for receiving the scholarship or fellowship or even

a reduction in the price of tuition.  Let’s look at an example.  Assume a U.S. University awards a

scholarship to a non-U.S. student.  The only condition of the scholarship is that the student

attends classes and maintains a minimum level of academic performance.  That scholarship

income is not compensatory, because the student is not required to perform services as an

employee as a condition for receiving the scholarship.

We should also take a moment here to talk about non compensatory scholarship or fellowship

income.  The taxable portion of this type of income when it is paid to a non-U.S. person is

subject to withholding at 30 percent or 14 percent.  Withholding at 14 percent applies when the

non-U.S. person is in the United States temporarily under an “F,” “J,” “M,” or “Q,” visa.  “F” and

“M” visas are student visas for both academic and vocational purposes.  “J” visas are for

physicians and “Q” visas are for international cultural exchange visitors.  So, what is the taxable

portion of noncompensatory scholarship or fellowship income?  It is the portion of this income



that was not used for tuition and course-related expenses, like fees, books, supplies and

equipment.  As an example, generally amounts used for room, board, and travel are treated as

taxable income.

Next, what is compensation from independent personal services?  Independent personal

services are services that a non-U.S. person performs as an independent contractor in the

United States.  The non-U.S. person must be self-employed and not an employee of the person

paying for His or her services.  This type of income includes payments for contract labor,

payments for professional services fees, and honoraria.  When we say professional service fees,

we mean fees paid directly to attorneys, physicians, accountants, consultants, and other

professionals.  This does not include situations where a person makes payments to a firm that

employees the professionals such as a law firm or accounting firm.  The fees must be paid

directly to the individual.  Also, when we say honoraria, we mean payments to visiting

professors, teachers, researchers, scientists, and prominent speakers.

Let’s quickly talk through what it means to be a resident of a treaty country, which is the crux of

this form.  Generally, a non-U.S. individual or human is resident in a treaty country if he or she

qualifies as a resident of that country under the domestic law of that country and under the

terms of the residency article of the tax treaty between the United States and that country.  A

non-U.S. person can claim a tax treaty benefit on Form 8233 only if that individual is the

beneficial owner of the income and meets the residency requirements and all other

requirements for those benefits under the terms of the tax treaty.  Tax treaties are very

complicated documents and should be interpreted by tax or legal professional experts.

Non-U.S. persons can claim a benefit for income from employment under the dependent

personal services article of an Income Tax Treaty.  They can also claim a benefit for income from

independent personal services under the independent personal services article or the business

profits article of an Income Tax Treaty.  In either case, in order to do so, the individual must be a

resident of the treaty country immediately before, or at the same time, that the individual came

to the United States and performed that service.



Now, what are business profits?  We just mentioned these in reference to an Income Tax Treaty.

Certain treaties do not have an article for independent personal services, but they may have an

article for business profits.  If an individual is eligible to claim an exemption from withholding on

this type of income, he or she would do so by completing a Form 8233 and providing it to a

withholding agent.

To provide some context, but only as a very general overview, the United States has Income Tax

Treaties with Canada, India, and Portugal.  Under these treaties, independent contractors who

do not have a fixed base in the United States may be taxable on their income for services

performed in the United States if they stay in the United State for more than a specified amount

of time.  Generally, this may be 90 days or 183 days depending on the treaty.  These contractors

are not able to claim an exemption from withholding at the time of payment, because they do

not know whether their stay will exceed the specified period of time, unless there is a contract

in place specifying the length of stay.

Okay, so now we know who can use the form and we already know that entities do not use this

form at all, we can begin to walk through the form itself.  Let’s start!


